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General Comment:It nmust first be stated that nmany of the rule changes

proposed for the H2A

program are very productive. There remai ns however a | arge problemthat seens
to be heavily overl ooked. The need for these proposed changes has been state
by
t he Departnent of Labor as such:

?Facing a shortage of available US workers , agricultural enployers have been

| eft

with the untenabl e choice of either (a) attenpting to legally enploy tenporary

foreign workers through an H 2A programthat is widely decried as

dysfuncti onal

but risking losing crops if inefficient programadninistration results in the

wor ker s

arriving too late for harvest; (b) using illegal workers, and incurring the

ri sk that the

wor kers, and consequently the crops, will be lost to inmgration enforcenent;

of

(c) not hiring any workers at all ? in effect, ending US farm ng operations.
It is entirely unacceptabl e, but perhaps unsurprising, that

many

agricultural enployers have chosen in recent years to take their chances with

undocunmented workers ? if for no other reason than a | ack of viable

al ternatives.

The wi |l lingness of agricultural enployers to hire illegal workers has created
a
conti nui ng econoni ¢ nagnet encouraging illegal workers to enter the US

resulting in attendant problens for national security and the rule of |aw, as
wel | as

addi tional costs associated with an underground econony, crine, and social
servi ces.

This increasing reliance on undocunented workers has |left the
agricultural workforce increasingly vulnerable to exploitation because illega
wor kers fear deportation if they conplain about substandard wages or wor ki ng
condi tions.?

The outcone of which the Departnent of Labor anticipates fromthese proposed
changes is that nore US enployers will use the H2A program as opposed to the

alternative being to hire illegal workers or close down their farnng
operation.

Qoviously the alternatives to the H2A program are unproductive to the econony
and American interests. It is the Departnents stated intent to increase H2A
usage and decrease the other two choices of action. The issue at hand
revol ves

around t he proposed new 655.105(n) Prohibition on cost-shifting. This
proposition

sounds great to the uninforned reader but the consequences of this action are
conpl etely m sunder st ood. I f agents/attorneys/recruiters cannot charge a

pl acenent fee to the workers for their burden of providing and securing thema
position as well as the burden of recruitnent costs abroad such as adverti sing
costs and costs to keep offices open to assist workers through the difficult
us

Consul ate systens then the agents/attorneys/recruiters who recruit and pl ace

H2A workers will go out of business. It is the placenent fee derived fromthe
wor ker that nmintains the operations of these organizations to be able to
provi de

H2A enpl oyers with the workers they need. The fee paid by the worker is a
rightful fee based on the service of providing a job and assi stance through

t he

consul ate. The US Consul ates abroad al ready have a high denial rate, nobst of
which is for petty and futile reasons. Wthout the assistance of an agent the
denial rate with H2A workers will dramatically increase. |f agencies and
recruiters

both abroad and in-country shut down then the snaller enployer will be left
with

the inability to recruit foreign workers. The burden of flying to another
country and

attenpting to find workers alone will be enough to dissuade snaller enpl oyers
fromusing the H2A program Not to nmention the lack of a venue in which to
recruit mxed with the uncertainty of successful consul ate appointnments for

t he

wor kers who have nobody to guide themthrough the process. This will be a
financial and |ogistical burden added to the enpl oyer of great proportions,
especially for the snaller H2A enpl oyer who wi shes to utilize the H2A program
In our eyes the securing of a position, a visa, assistance through the

consul ate

and help in transferring to a new enpl oyer when your job ends is nore than
wor t h



H2A workers paying a fee. This is a great service and sinply put, a service

i ndustry has the right to charge for their services. Also, how w |l HA

wor kers who

wi sh to transfer and extend their stay find new H2A enpl oynent wi thout the
agency? Bot h H2A enpl oyers and H2A wor ker are dependent upon the service
that an H2A agency provides in order to continue in their pursuits, and ensure
H2A workers maintain | egal status. Therefore both the enployer and the

enpl oyee should fairly have fees given to maintain this service. Even

enpl oyment

agenci es that provide jobs strictly for US workers are able to charge the US
workers a fee for placenent. The reality is that if the agencies are unabl e
to

charge workers for their services then they will go out of business. The
enpl oyer

cannot naintain the entire burden of the expenses that keep these offices
open. |If

t he agencies close the enployer will then be left with the absolute inability
to

recruit H2A workers both in-country or abroad. |In effect there will be no
point in

t he enpl oyer even attenpting to apply for the H2A program The outcone of
this

will lead to a decrease in the usage of the H2A program by agricultura

enpl oyers

as opposed to a increase of usage as hoped for. This will lead to the
increase in

either (b) using illegal workers, and incurring the risk that the workers, and
consequently the crops, will be lost to inmgration enforcenent; or (c) not
hiring

any workers at all ? in effect, ending US farm ng operations, as previously
nentioned. Therefore the obvious outcone of these rule changes in their

pr esent

state will have the opposite effect than that of which the Departnent is
hopi ng for

and create a further burden on our agricultural industry as well as a greater
bur den

to our already weakeni ng econony. | would suggest instead of cutting out
agenci es altogether that the Departnment sets up a way of certifying agencies.
Causing themto recognize all H2A rules and becone nore accountabl e when
they or their clients are found not conplying with these regulations. At the
same

time very strict punishnment could be i nposed on agencies that are caught in

t he

practice of visa fraud, human trafficking or any other activity that does not
hold to

the integrity of the program

«The Departnment has stated in line with section 605 of the Regul atory
Flexibility Act (RFA), that ?there are not a substantial nunber of snal

busi nesses

that will be effected, nor is there a significant econom c inpact upon those
smal

entities that are.? The majority of the H2A enployers who utilize this
program are

considered ?small? and ?insignificant? to the Departnent. However, one
agricultural enployer in the grain & crop farmng industry, who hires just 6
H2A

enpl oyees in an area |li ke the Dakotas where there really are no US workers to
hire, is an operation of roughly 12000 acres. An operation like this will

pr oduce

t housands and t housands of bushel s of wheat, beans, corn, etc., per season
Operations like this produce the food that our nation needs in order to
survi ve.

The consequence of an operation of this size closing down has detrinmenta
effects

on all facets of the econonmy that are not weighted in by the Departnents
standard

of measurenents. Farm ng operations of this type have greater econonic inpact
than sinmply the gross annual income of that enployer. Wen these operations
cl ose down, the supply of agricultural products goes down, causing the costs
of

these agricultural products to rise, causing all industries outside of the
agricul tural

i ndustry that use these goods to produce their own product to have greater
expenses. This then causes the costs of their goods to rise on the market
val ue

t hus beconing a greater burden to mddle and | ower class Anerican famlies who
al ready struggle to nake ends neet. Snmall corn, wheat & bean operations
closing down will affect the costs of ethanol gasoline, corn tortillas,
bread, soy

products and a nultitude of other goods that average Anmericans buy every day
at



mar ket val ue. I would ask the Department to greatly reevaluate their quite
narr ow

m nded net hod of deducting what is a ?significant economic inpact,? or not in
t he

agricultural industry.

e Enpl oynent USA LLC, in Aberdeen, SD handl es the paperwork and

recruits workers for over 100 snmall farm ng operations who take roughly one
to ten

wor kers per season. Part of our service is to ensure that workers stay in

st at us

and that both enployers and enpl oyees conply with all |aws regarding the
program W assist workers in everything fromknowing their rights, their
requi renments and even assisting in booking plane tickets. This service
requires a

fee to be nmmintained by both parties. Both Enployers and Enpl oyees renmin

t hankful for our services. These changes will dramatically affect the |ives
of these

i ndividuals and | ask the Department to consider these possibly overl ooked

i npacts that | have attenpted to bring to call to attention
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